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first taker and who would constitute a new stock with reference to 
whom the future succession should be regulated. 11 

In abolishing the rule in Shelley's Case, California stands with the 
three-fourths of the States. Certainly one of the most plausible of 
the many suggested reasons for its existence, — the preservation of feu- 
dal perquisites attending the passing of estates by descent, 12 no longer 
exists. The justification that it facilitates alienation and prevents the 
indirect creation of an inalienable fee, is, of course, still a valid one. 13 
But it is probable that the view of the majority of both bench and 
bar is in accord with a North Carolina judge when he says, 14 "the 
rule in Shelley's Case, the Don Quixote of the law, which, like the last 
knight errant of chivalry, has long survived every cause that gave it 
birth, and now wanders aimlessly through the reports, still vigorous, 
but equally useless and dangerous." W. W. F. Jr. 

Landlord and Tenant — Right of Sub-Lessee in Covenant for Renewal. 

— If the defendant in Standard Oil Co. v. Slye l was really a sublessee, 
as he is designated by the court, the decision to the effect that he could 
insist on remaining in possession as against the purchaser of the land 
from the chief landlord because the latter has given a covenant of re- 
newal to the original lessee would seem unsupported by principle or au- 
thority. That no privity of estate exists between the chief landlord and 
the sublessee is elementary. How a mere sublessee may take advan- 
tage of covenants in the lease in favor of the original lessee is not 
very clearly explained by the opinion of the court. And the authori- 
ties to the effect that he may not do so are numerous. It is very true, 
as the court says, that the covenant for renewal runs with the land, 
(or rather with the leasehold interest), but we believe that it has not 
hitherto been held that it or any other covenant runs in favor of sub- 
lessees or other occupants of the land who are not in privity with the 
original lessor. 2 

Perhaps it may be urged that this criticism is captious and merely 
verbal. It might be claimed that the defendant in the principal case 
was not truly a sublessee, as the court calls him, but, was, in fact, a 
partial assignee of the original leasehold interest. Indeed, this seems 
to have been the situation, for, with respect to the portion of the land 
which by various instruments came into the possession of Slye, there 



"Tallman v. Wood (1841), 26 Wend. 9, 14 N. Y. C. L. R. 997; 
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seems to have been no reversion left in the original lessee. 3 But even 
if we grant that Slye was a partial assignee of the term, the opinion 
of the court is still far from satisfactory. While it is doubtless true 
that some covenants are in their nature divisible, such as the covenant 
to repair, others again are indivisible, and the present covenant would 
seem to be of that class. A lessee may no doubt have an action for 
failure to repair any portion of the premises, where the lessor cove- 
nants to repair; but could it be contended that the lessee of forty 
acres with an option of renewal could insist on the renewal of the 
lease as to ten acres only? In the cases cited by the court in support 
of its opinion we think that it will be found that all of the partial as- 
signees united in the demand to renew the lease. 4 We do not question 
the proposition that a covenant for renewal runs with a leasehold in- 
terest, but when that is admitted, it by no means follows that the cove- 
nant runs with each separate acre of the land. It may be advantageous 
to the landlord to grant a renewal of the lease as to the entire prop- 
erty, but disastrous to grant a renewal as to a portion only. To allow 
such a covenant to be divided seems like making a new contract. 

O. K. M. 

Landlord and Tenant — Right of Tenant to Make Repairs Under Sec- 
tions 1941 and 1942 C. C— Sections 1941 and 1942 of the Civil Code of 
California give to the lessee of "a building intended for the occupa- 
tion of human beings" the right to expend up to one month's rent in 
the repair of dilapidations rendering it untenantable, or to move out, on 
the failure of the landlord, after notice, to make such repairs. In Wall 
Estate Co. v. Standard Box Co., 1 the District Court of Appeal for the 
First District holds that these sections apply only to dwelling houses 
and similar structures. 

The same construction has previously been enunciated in three 
other jurisdictions. 2 But the California Supreme Court, although with- 
out discussion, has previously followed a different interpretation, hav- 
ing assumed that these sections applied to "business property," 3 to a 
store. 4 to a hotel lobby, 5 and to a woodshed'. 6 It has treated the code 
provisions as requiring landlords to keep such structures not only "fit 
for human occupation," but as requiring that they should be fit for 
the particular business occupancy for which they were leased. 
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